
Federal Communications Commission
.'.i'.'·' ) DA 01-552

Before the
Federal Communications Commission

Washington, D.<:=~.~O~54 Ie
{J'J\ ti(\' \ i

In the Matter of )

)
Petition for Declaratory Ruling Concemmg the )
Requirement for Good Faith NegotiatIons )
Among Economic Area Licensees and )
Incumbent Licensees in the Upper 200 )
Channels of the 800 MHz Band )

PR ~ocket No.~.t:!144/-

MEMORANDUM OPINION AND ORDER
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By the Chief Commercial Wireless Division. Wireless Telecommunications Bureau:

I. The Wireless Telecommunications Bureau. Commercia) Wireless Di\isioll Ins
before it a Petition for Declaratory Ruling filed by Nextel Communications, Inc. (Nextel), on
October 26, 2000 (Petition).! Nextel requests clarification of the Commission's requirement that
Economic Area (EA) licensees and incumbent licensees in the upper 200 channels of the 800 MHz
band negotiate In good faith during the mandatory negotiation period" For the reasons stated
below, we deny Nextel's Petition.

I. Background

! In the Commission's 800 MHz Auction ill 1997 (Auction No. 16), wirming bidders
acquired geographic EA licenses for markets on Channel Blocks A, B, or C for the upper 200

i See Public Notice. "Wireless TelecommunicatIons Bureau Seeks Comment on Petition for Declaratory
Ruling Concerning the Requirement for Good Faith Negotiations Among Economic Area Licensees :lIlci
Incumbent Licensees ll1 the Upper 200 Channels of the 800 MHz Band," DA 00-2694 (reI. Nov. 29. 2000).
The American Mobile Telecommunications Association, Inc. (AMTA) and Small Business in

Telecommunications (SBIT) filed comments on December 14, 2000. Chadrnoore Wireless Group. Inc.
(Chadmoore), Morrison & Foerster LLP. and Nextel filed Reply Comments on December 21. 20()()

Nextel filed an ex parle presentation on January 5. 2001. See Letter dated January 5, 2001 hom Albert J.
Catlano. Nextel counsel, to Thomas Sugrue. Chief. Wireless Telecommunications Bureau.

2 See 47 C.F.R. § 90.699(b) (good faith negotiation requirement).
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channels of the 800 MHz band.:' In order to facilitate the transition of these 200 channels to EA
licensmg, the Commission established a one-year voluntary negotiation period. followed by a one­
year mandatory negotiation period

4
for EA licensees to negotiate relocation of incumbent site­

based licensees m their respective channel blocks.
5

EA licensees were reqUIred to notlf\!
incumbents of their intention to relocate them on or before March 4.1999(' Ifan EA hcensee did

not provide timely notice of its intention to relocate an incumbent, the EA licensee forfeited its
right to require the incumbent to relocate at any time in the future.

7
During the current mandatory

negotiation period.
s

both the EA licensee and the incumbent must negoti<:lte in good faith
9

If no
agreement is reached during the mandatory negotiation period. an EA licensee may request
involuntary relocation of the incumbent licensee's system.

IO
However. an EA licensee that fails to

negotiate m good faith durmg the mandatory negotiation perIod wIll lorfeit Ib rIght I,l requl'~1

involuntarY relocation. II

3. -c In Its PetItion, Nextel seeks clarification that: (I) an mcumbent's obhgatlOn to
negotiate in good faith requires it to provide certain basic, non-proprietary technical mformation
to an EA licensee~ (2) a general relocation plan, based on public information regarding the number
of channels and location, constitutes a good faith offer of relucatlol1 b:- ~111 r\ IILL·n~L·L·. I.~ I ,Ill

incumbent's refusal to provide basic system-specific teclmical data when requested b:- an L\

:, See Public Notice, "800 MHz SMR Auction Closes \Vinning Bidders in the Auction of 525 Specialized
Mobile Radio Licenses," 12 FCC Red. 20417 ( 1997).

~ The Bureau extended the mandatory negotiation period 90 days. until March 5, 200 I. See Public Notice,
"Wireless Telecommunications Bureau Extends the Mandatory Negotiation Period for the Relocation of
Incumbent Licensees 111 the 800 MHz Band untd 7vlarch 5,2001,"' DA 00-2672 (reI. Nov. 27.2000).

5 Amendment of Part 90 of the CommiSSion's Rules to Fncilitate Future De\elorl11ent of S\1R Sv ~tCI11~ ill

the 800 MHz Frequency Band, First Report ulld Order, II FCC Red. 1463 ( 19951. and Scwn£! Ht'j){)!f

und Order, 12 FCC Red. 19079 (1997). See 47 C.F.R. ~9 90.699(b)( 1)& (2)

" See Public Notice. "Wireless Telecommul1lcatlons Bureau Announces the Commencement of the
Voluntary Negotiation Penod for the Relocation of Incumbent Licensees in the 800 MHz Band," 13 FCC
Rcd. 2338 L DA 98-2434 (reI Dec. 4. 1998)

47 C.F.R. § 90.699(b)( I).

~

See n.4, supra.

9 47 C.F.R. § 90.699(b)(2).

10 47 C.F.R. § 90.699(c) (involuntary relocation procedures). Ifan EA licensee requests involuntary
relocation of the incumbent, it must guarantee payment of relocation costs. including all engineering
expenses, equipment costs. site and FCC fees, as well as any legitimate and rmdent transaction expenses
incurred by the incumbent that are directly attributable to an involuntary relocation, subject to a cap of
two percent of the hard costs involved. Id.

II 47 C.P.R. § 90.699(b)(2).

2
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licensee constitutes bad faIth that would subject the incumbent to a hcense revocation proceeJUlg:
and (4) an incumbent's refusal to provide system-specific technical data should cr~att? a
presumption that a relocation plan developed by the EA licensee based only on public information
meets the four-factor comparability test under Section 90.699(d) of the Commission's Rules. /2

II. Discussion

4. The Commission's PCSA1Lcrml'Qve Relocation Order ' ) informs our discussion of
good faith negotiations in this proceeding. In that order. the Commission stat~d tll~lt "tilL'

question of whether parties are negotiating in good faith typically requires consideration of all the
facts and circumstances underlying the negotiations, and thus is likely to depend on the specdic
facts in each case.,,14 Because determinations of good faith necessarily are fact specific, we
decline to rule that good faith requires an incumbent licensee in all circumstances to provide an
EA licensee::: a -preset package of information such as the "basic, non-proprietary technical
information" desired by Nextel. The Commission must evaluate the specific facts and
circumstances underlying an incumbent's refusal to provide mforl11atlon to determUle J1 th~

incumbent has breached its duty to negotIate in good faith. Similarly. the CommISSion must
consider the facts and circumstances of an EA licensee's refusal to provide information to an
incumbent licensee to determine if it has breached its duty to negotiate in good faith. IS In
conducting its evaluation of disputes regarding good faith in this context, the Commission will
generally apply the criteria set forth in the PCS/Microwa\'e context in Section 10 I. 7J of our
rules. 16 For example, when e\'aluating clauns that a party has not negotiated in good nllth. the
CommiSSion will consider \vhether either party has withheld informatIon requested h\ tht;' other
party that is necessary to estimate relocatIon costs or facihtate the relocatIOn process. t - We also
decline to rule that a general relocation plan, based on public information regarding the number of
channels and locatIon, cons£ltutes a good faith otTer of relocatIon by an EA licensee. Whether
such a generalized relocation plan constitutes a good faith otTer of relocation must be exammed
on a case-by-case basis.

5. Several parties strenuously object to Nextel's request for a ruling that an
incumbent's refusal to provide basic system-specific technical data when requested by an EA
licensee during the mandatory negotiation period constitutes bad faith that would subject the

12 47 C.F.R. § 90.699(d).

i3 Amendment of the Commission's Rules Regarding a Plan for Sharing the Costs of Microwave
Relocation, First Report and Order and Further Notice ofProposed Rulemaking, II FCC Red. 8825
(1996) (PeS/Microwave Relocation Order).

14 1d. at 8837, ~ 20.

15 See id.

16 47 C.F.R. § 101.73.

J7 See 47 C.F.R. 101. 73(b)(4); see also 11 FCC Red. at 8837, ~ 21.
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incumbent to a license revocation proceeding. IS Chadmoore. for example. states that "Iicense
revocation is the .death penalty' of the industry and should not be considered or undert aken
lightly.,,'9 In the PeS/Microwave Relocation Order. the Commission determined that "penalties
for failure to negotiate in good faith should be imposed on a case-by-case basis.,,20 We therefore
declme to rule that the sanction of license revocation would always be appropriate for failing to
prOVIde certain infonnation to an EA licensee; such a ruling would depart from the Commission's
case-by-case approach for deterrnming sanctions for failing to negotiate m good faith.

6. Finally. Nextel urges the Commission to rule that. if an incumbent declines to
provide technical data to an EA licensee, a presumption would anse that a relocatIOn plan
developed by the EA licensee based solely on publicly available information would meet the four­
factor comparable facilities test under Section 90.699(d). We believe the sufficiency of any
proposed relocation plan would have to be decided on a case-by-case basis. We therefore decline
to adopt the p!:esumption proposed by Nextel when there is no specific case before us.

7. Accordmgly, IT IS ORDERED thaL pursuant [0 Sections '+(1) \)1 thL'

Communications Act, as amended, 47 U.s.c. § 154(i), Section 5(e) of the Administrative
Procedure Act, 5 USc. § 5(e), and Sections 1.4 and 90.699 of the Conunisslon'~ luk::. . .+-:'
C.F.R. §§ 1.4 and 90.699, the Petition for Declaratory Ruling filed by Nextel Communications.
Inc .. on October 26, 2000: in the above-captioned proceeding is DENIED.

FEDERAL COMMUNICATIONS COMMISSION

William W. Kunze
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau

18 SBIT Comments at 3.

19
Chadmoore Reply Comments at 2.

20 PeS/Microwave Relocation Order, II FCC Red at 8838, 1122.
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